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(e) Intimidating and retaliatory acts
prohibited. No employee or contractor
of a recipient shall intimidate, threat-
en, coerce, or discriminate against any
individual for the purpose of inter-
fering with any right or privilege se-
cured by section 504 of the Act or this
part, or because the individual has
made a complaint, testified, assisted,
or participated in any manner in an in-
vestigation, hearing, or proceeding,
under this part. The identity of com-
plainants is kept confidential at their
election during the conduct of any in-
vestigation, hearing or proceeding
under this part. However, when such
confidentiality is likely to hinder the
investigation, the complainant will be
advised for the purpose of waiving the
privilege.

§27.125 Compliance procedure.

(a) General. If there is reasonable
cause for the responsible Departmental
official to believe that there is a fail-
ure to comply with any provision of
this part that cannot be corrected by
informal means, the responsible De-
partmental official may recommend
suspension or termination of, or refusal
to grant or to continue Federal finan-
cial assistance, or take any other steps
authorized by law. Such other steps
may include, but are not limited to:

(1) A referral to the Department of
Justice with a recommendation that
appropriate proceedings be brought to
enforce any rights of the United States
under any law of the United States (in-
cluding other titles of the Act), or any
assurance or other contractural under-
taking; and

(2) Any applicable proceeding under
State or local law.

(b) Refusal of Federal financial assist-
ance. (1) No order suspending, termi-
nating, or refusing to grant or continue
Federal financial assistance becomes
effective until:

(i) The responsible Departmental of-
ficial has advised the applicant or re-
cipient of its failure to comply and has
determined that compliance cannot be
secured by voluntary means; and

(ii) There has been an express finding
by the Secretary on the record, after
opportunity for hearing, of a failure by
the applicant or recipient to comply
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with a requirement imposed by or pur-
suant to this part.

(2) Any action to suspend, terminate,
or refuse to grant or to continue Fed-
eral financial assistance is limited to
the particular recipient who has failed
to comply, and is limited in its effect
to the particular program or activity,
or part thereof, in which noncompli-
ance has been found.

(c) Other means authorized by law. No
other action is taken until:

(1) The responsible Departmental of-
ficial has determined that compliance
cannot be secured by voluntary means;

(2) The recipient or other person has
been notified by the responsible De-
partmental official of its failure to
comply and of the proposed action;

(3) The expiration of at least 10 days
from the mailing of such notice to the
recipient or other person. During this
period, additional efforts are made to
persuade the recipient or other person
to comply with the regulations and to
take such corrective action as may be
appropriate.

[44 FR 31468, May 31, 1979. Redesignated at 56
FR 45621, Sept. 6, 1991. 68 FR 51391, Aug. 26,
2003]

§27.127 Hearings.

(a) Opportunity for hearing. Whenever
an opportunity for a hearing is re-
quired by §27.125(b), reasonable notice
is given by the responsible Depart-
mental official by registered or cer-
tified mail, return receipt requested, to
the affected applicant or recipient.
This notice advises the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action is to be
taken, and the matters of fact or law
asserted as the basis for this action,
and either:

(1) Fixes a date not less than 20 days
after the date of such notice within
which the applicant or recipient may
request a hearing; or

(2) Advises the applicant or recipient
that the matter in question has been
set for hearing at a stated place and
time.

The time and place shall be reasonable
and subject to change for cause. The
complainant, if any, also is advised of
the time and place of the hearing. An
applicant or recipient may waive a
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hearing and submit written informa-
tion and argument for the record. The
failure of an applicant or recipient to
request a hearing constitutes a waiver
of the right to a hearing under section
504 of the Act and §27.125(b), and con-
sent to the making of a decision on the
basis of such information as may be
part of the record.

(b) If the applicant or recipient
waives its opportunity for a hearing,
the responsible Departmental official
shall notify the applicant or recipient
that it has the opportunity to submit
written information and argument for
the record. The responsible Depart-
mental official may also place written
information and argument into the
record.

(c) Time and place of hearing. Hearings
are held at the office of the Depart-
ment in Washington, DC, at a time
fixed by the responsible Departmental
official unless he/she determines that
the convenience of the applicant or re-
cipient or of the Department requires
that another place be selected. Hear-
ings are held before an Administrative
Law Judge designated in accordance
with 5 U.S.C. 3105 and 3344 (section 11 of
the Administrative Procedure Act).

(d) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the responsible Depart-
mental official have the right to be
represented by counsel.

(e) Procedures, evidence and record. (1)
The hearing, decision, and any admin-
istrative review thereof are conducted
in conformity with sections 554
through 557 of title 5 of the United
States Code, and in accordance with
such rules of procedure as are proper
(and not inconsistent with this section)
relating to the conduct of the hearing,
giving notice subsequent to those pro-
vided for in paragraph (a) of this sec-
tion, taking testimony, exhibits, argu-
ments and briefs, requests for findings,
and other related matters. The respon-
sible Departmental official and the ap-
plicant or recipient are entitled to in-
troduce all relevant evidence on the
issues as stated in the notice for hear-
ing or as determined by the officer con-
ducting the hearing. Any person (other
than a government employee consid-
ered to be on official business) who,
having been invited or requested to ap-
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pear and testify as a witness on the
government’s behalf, attends at a time
and place scheduled for a hearing pro-
vided for by this part may be reim-
bursed for his/her travel and actual ex-
penses in an amount not to exceed the
amount payable under the standardized
travel regulations applicable to a gov-
ernment employee traveling on official
business.

(2) Technical rules of evidence do not
apply to hearings conducted pursuant
to this part, but rules or principles de-
signed to assure production of the most
credible evidence available and to sub-
ject testimony to cross examination
are applied where reasonably necessary
by the Administrative Law Judge con-
ducting the hearing. The Administra-
tive Law Judge may exclude irrelevant,
immaterial, or unduly repetitious evi-
dence. All documents and other evi-
dence offered or taken for the record
are open to examination by the parties
and opportunity is given to refute facts
and arguments advanced by either side.
A transcript is made of the oral evi-
dence except to the extent the sub-
stance thereof is stipulated for the
record. All decisions are based on the
hearing record and written findings
shall be made.

(f) Consolidation or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this regulation with
respect to two or more Federal stat-
utes, authorities, or other means by
which Federal financial assistance is
extended and to which this part ap-
plies, or noncompliance with this part
and the regulations of one or more
other Federal departments or agencies
issued under section 504 of the Act, the
responsible Departmental official may,
in agreement with such other depart-
ments or agencies, where applicable,
provide for consolidated or joint hear-
ings. Final decisions in such cases, in-
sofar as this regulation is concerned,
are made in accordance with §27.129.

[44 FR 31468, May 31, 1979. Redesignated at 56
FR 45621, Sept. 6, 1991. 68 FR 51391, Aug. 26,
2003]

§27.129 Decisions and notices.

(a) Decisions by Administrative Law
Judge. After the hearing, the Adminis-
trative Law Judge certifies the entire
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